
LAW OFFICE OF

DAVID A. LUDDER
A Professional Limited Liability Company

June 29, 2016

Delivered Via Electronic Mail

Ms. Brittany Martinez
U.S. Environmental Protection Agency
Office of Civil Rights
Mail Code 1201A
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460-1000

Re: Administrative Complaint against Alabama Department of Environmental
Management, EPA File No. l3R-16-R4

Dear Ms. Martinez:

As you know, on February 24, 2016, the U.S. Environmental Protection Agency, Office
of Civil Rights (OCR) accepted for investigation a complaint dated August 22, 2013 asserting
that the Alabama Department of Environmental Management (ADEM) failed to develop, adopt
and implement effective policies and procedures to comply with its affirmative
non-discrimination obligations.  In a letter dated April 21, 2016 and transmitted on June 27,
2016, I provided OCR with information concerning statutory limitations on the authority of
ADEM to develop, adopt, and implement policies and procedures to comply with its affirmative
non-discrimination obligations.  This letter provides additional information on the same subject
which I request be considered by OCR.

On September 21, 2004, twelve environmental organizations petitioned the Alabama
Environmental Management Commission to amend existing rules to require that ADEM “publish
in each notice of initial permit issuance, permit reissuance, and permit modification,
demographic data on the race, color, national origin and income of the populations surrounding
the facilities to be permitted.”  (Exhibit A).  Objections to the proposed rule were voiced by the
Director of ADEM (Exhibit B), the Business Council of Alabama (Exhibit C), and National
Solid Wastes Management Association (Exhibit D).  The petition was denied by the
Commission.

Among the reasons for his opposition to the proposed rule amendments, the Director of
ADEM said:

The Department is not aware of any basis in the Environmental
Management Act, or any of the individual state environmental laws administered
by the Department, for consideration of demographics in permitting decisions.
The same is true for federal environmental laws which are implemented by the
Department pursuant to state law.  Environmental quality standards, which are
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demographically neutral and are established to protect human health and the
environment, are the statutorily recognized criteria for permitting decisions.

Exhibit B at 2.

Among the reasons for its opposition to the proposed rule amendments, the Business
Council of Alabama said:

The petition identifies five regulations for amendment.  Each of these
regulations arises from its own specific legislatively-enacted statute(s).  It is those
statutes that establish the parameters of ADEM’s permitting of the activities at
issue.  None of those statutes authorize ADEM to develop or collect demographic
data with respect to permitting activities.  Nor do any of those statutes enable
ADEM to require a permit applicant to develop or collect such data in its stead.

* * *

The lack of a statutory mandate for these proposed regulations is fatal. “If
an agency promulgates rules or acts outside its jurisdictional limits as established
by the enabling statute, the agency is said to be functioning ultra vires. . . .  It is
settled law that the provisions of a statute will prevail in any case in which there is
a conflict between the statute and a state agency regulation.”  Kids’ Club, Inc. v.
State Department of Human Resources, 874 So. 2d 1075, 1090 (Ala. Civ. App.
2003) (internal citations omitted).  In the instant case, ADEM would be acting in
an illegal ultra vires manner to promulgate a regulation requiring the collection of
such data.

Exhibit C at 1-2.

Finally, among the reasons for its opposition to the proposed rule amendments, the
National Solid Wastes Management Association said:

The petition identifies five regulations for amendment, each of which
arises from its own specific legislatively-enacted statutes.  It-is those statutes that
establish the parameters of the relevant ADEM permitting.  None of those statutes
authorize-ADEM to develop or collect demographic data with respect to
permitting activities.  Nor do any of those statutes enable ADEM to require a
permit applicant to develop or collect such data in its stead.  Even generalized
statements of ADEM’s authority, such as those found in the provisions of the
Alabama Environmental Management Act (“AEMA”), Ala. Code §§ 22-22A-1
through -16, do not provide the authority to undertake or require such
demographic research efforts.  Rather, those sections speak in general terms of
ADEM promulgating rules, regulations, and standards to ‘carry out the provisions
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and intent of this chapter.”  See Ala. Code § 22-22A-5(2).  Absolutely no
discussion exists of any intention by the legislature that the AEMA provide
heightened environmental protection or analysis based on race or socioeconomic
background.  Rather, the legislature’s clear intent was that ADEM provide equal
protection to all citizens of the state.

The proposed regulations cannot survive this lack of a statutory basis.  “If
an agency promulgates rules or acts outside its jurisdictional limits as established
by the enabling statute, the agency is said to be “functioning ultra vires . . ..  The
provisions of a statute will prevail in any case in which there is a conflict between
the statute and a state agency regulation.”  Kids’ Club, Inc. v. State Department of
Human Resources, 874 So. 2d 1075, 1080 (Ala. Civ. App. 2003) (internal
citations omitted).  In the instant case, ADEM would be acting in an illegal ultra
vires manner to promulgate a regulation requiring the collection of such data.

If Petitioners’ goal in seeking demographic information is to impose
restrictions on the location of industrial facilities based solely on the surrounding
communities’ socio-economic status, then they are asking ADEM to act well
beyond the parameters of the department’s regulatory authority.  Given the lack of
statutory authority for such efforts currently in place, the proper forum for such
efforts is, of course, the legislature. * * *

Exhibit D at 5.

The above statements regarding ADEM’s lack of statutory authority to collect and publish
demographic data comports with the conclusions of the Environmental Management
Commission in  Holmes v. Alabama Department of Environmental Management, EMC Docket
No. 98-04, 1998 AL ENV LEXIS 1, 1998 WL 75094 (Ala. Envtl. Mgmt. Comm’n Feb. 17,
1998), and  East Central Alabama Alliance for Quality Living v. Alabama Dep’t of Envtl. Mgmt.,
EMC Docket Nos. 03-01 and 03-02, 2003 AL ENV LEXIS 6 (Ala. Envtl. Mgmt. Comm’n Mar.
13, 2003), cited in the April 21, 2016 letter, that ADEM may not consider disparate racial
impacts in its permit decisions.

Any attempt by ADEM to argue that it’s existing statutory authority is sufficient to permit
it to adopt and implement effective policies and procedures to comply with its affirmative
non-discrimination obligations under Title VI must be regarded with extreme skepticism.  The
consensus is that the Alabama Legislature needs to provide ADEM with additional statutory
authority to comply with Title VI.  Absent such authority, EPA should commence proceedings to
annul, suspend or terminate EPA financial assistance to ADEM and deny any ADEM application
for EPA financial assistance.
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Sincerely,

David A. Ludder
Attorney for Complainants
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MEMORANDUM
Page Two
October 19, 2004

The Department is not aware of any basis in the Environmental
Management Act, or any of the individual state environmental laws
administered by the Department, for consideration of demographics in
permitting decisions. The same is true for federal environmental laws which
are implemented by the Department pursuant to state law. Environmental _
quality standards, which are demographically neutral and are established to
protect human health and the environment, are the statutorily recognized
criteria for permitting decisions.

The role of demographics in a simple renewal of an existing permit is
even less clear. In such instances, the facilities affected are existing based on
earlier siting decisions, and they are operating pursuant to environmental
permits issued consistent with applicable environmental quality standards. It
is not readily apparent what role demographics are intended to play in such an
instance, particularly if the demographics in the vicinity of the permit holder
have changed over time.

Finally, if the Department proposes to modify the permit for an existing
facility, usually to incorporate new regulatory requirements necessitated by a
change in environmental standards of a more restrictive nature, it is not clear
how demographics are a factor. As was the case with a simple renewal, the
demographics in the vicinity of the permit holder could have changed over time.

While the Department has not had the opportunity to review the fairly
voluminous materials associated with the rulemaking petition in detail, our
findings indicate that there are questions that need to be answered. These
include, but are not limited to: (1) the intent of the proposal; (2) where siting
decisions should be made; (3) how the proposal relates to the scope of the
Department’s authority; (4) the expected changes in permitting processes
should the regulation changes be adopted; and (5) the relationship, if any,
between this petition and the action taken at the last Commission meeting to
refer the report previously presented by Mr. Ludder to the Rulemaking Petition
Subcommittee.

The Department submits that these questions are factors to be
considered consistent with the Commission’s regulations governing receipt and
subsequent disposition of rulemaking petitions and that these questions and
others should be answered before considering rulemaking. By virtue of the
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6®‘October 18, 2004

Alabama Environmental Management Commission
c/o Ms. Debi Thomas, Executive Assistant
1400 Coliseum Boulevard '
Montgomery, AL 36110-2059

RECENED
E\1\!.MGMT.

COMMESON

9»32:
RE: Petition to Amend ADEM Administrative Code Rules 335-3-14—0.1, 335-3-15-.,05

335—6-6—.21 335- 13— 5—.03 and 335— 14—8- .08

Dear Gentlemen:

On September 21, 2004, the Alabama Environmental Management Commission
(“AEMC” or “Commission”) received a rulemaking petition entitled “Petition to Amend ADEM
Admin. Code R. 335-3-14-.01, 335-3—15-.05, 335-6—6—.21, 335-13—5-.03, and 335-14-8-.08.” ,
This petition was filed by David Ludder, of the Florida-based Legal Environmental Assistance
Foundation (“LEAF”), on behalf of approximately one dozen environmentalist groups
(collectively, the “petitioners”) and is hereafter referred to as “the petition.”

The petition seeks to amend sections of the Alabama Department of Environmental
Management’s (“ADEM”) regulations so identified (which address the permitting requirements
for National Pollutant Discharge Elimination System (“NPDES”) water permits, solid waste
management permits, air permits, and hazardous waste management permits) to require ADEM
to publish “demographic data on the race, color, national origin and1ncome of the populations
surrounding the facilities to be permitted” in each public notice of initial permit issuance, permit
reissuance, and permit modification. The Business Council ofAlabama (“BCA”) strongly
encourages the AEMC to denny the petition and offers the comments contained1n this letterin
support of its position.

I. The petitioners’ proposed rules would be illegal.

A. ADEM lacks the statutory alithority to develop or collect such demographic
data. “

The petition identifies five regulations for amendment. Each of these regulations arises
from its own specific legislatively-enacted statute(s). It is those statutes that establish the
parameters of ADEM’s permitting of the activities at issue. None of those statutes authorize
ADEM to develop or collect demographic data with respect to permitting activities. Nor do any
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of those statutes enable ADEM to require a permit applicant to develop or collect such data in its
stead. '

Even the most generalized statements of ADEM’s authority, such as those found in the
provisions of the Alabama Environmental Management Act, Ala. Code §§ 22—22A-l through -
16, do not provide the authority to undertake or require such demographic research efforts.

I

Rather, those sections speak in general terms of ADEM promulgating rules, regulations, and
standards to “carry out the provisions and intent of this chapter.” See Ala. Code § 22-22A-5(2).
Importantly, the AEMA’s statement of such legislative intent found in Ala. Code § 22—22A-2
speaks in terms of “the citizens of the state,” “all citizens of the state,” and “the people”
(emphasis added). There is absolutely no discussion of any desire by the legislature that the
AEMA provide heightened or extraordinary environmental protection or analysis based on race,
creed, national origin, skin color, or socio—economic background. To suggest such a prejudiced
and discriminatory outlook would have been as repugnant in the year of the AEMA’s enactment
(1982) as it is today. Rather, the legislature’s clear intent was that ADEM provide equal
protection to the people and all citizens of the state.

The lack of a statutory mandate for these proposed regulations is fatal. “If an agency
promulgates rules or acts outside its jurisdictional limits as established by the enabling statute,
the agency is said to be functioning ultra vires. . . . It is settled law that the provisions of a
statute will prevail in any case in which there is a conflict between the statute and a state agency
regulation.” Kids’ Club, Inc. v. State Department ofHuman Resources, 874 So. 2d 1075, 1090
(Ala. Civ. App. 2003) (internal citations omitted). In the instant case, ADEM would be acting in
an illegal ultra vires manner to promulgate a regulation requiring the collection of such data.

B. Petitioners proper recourse is either the Alabama Legislature or the United
States Environmental Protection Agency.

Petitioners’ likely goal in seeking demographic information is likely to place limitations
or restrictions on the location of industrial facilities based solely on the surrounding
communities’ socio-economic status. Social engineering of that magnitude is well beyond the
scope of ADEM’s regulatory purview. Given the lack of statutory authority for such efforts
currently in place, the proper forum for such efforts is, of course, the legislature. Furthermore, if
petitioners truly believe that ADEM is violating federal law and discriminating against minority
communities with respect to its permitting decisions, then they have an avenue of redress: filing
an environmental justice complaint with the United States Environmental Protection Agency
(“EPA”). Indeed, petitioners are well aware of this avenue, having done so in the past (and, it
should be noted, failing to convince that agency that any such discrimination exists).

II. In addition to being extra-statutory and illegal, the petitioners’ proposed
rules are harmful at worst and impractical at best.

A. Petitioners’ proposed rulemaking would have a chilling effect on industrial
development in Alabama.
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ADEM’s decisions. Lilli-iv. therefore. should a {Hairstrapped agencyr such as ADEM be
required to undertake such an etfort?

iv. The petitionsre‘ prepcaed rules would be'illsgal.
The petition identifies five reguiations for amendment, each ofvvhioh arises from

its own specific iegislativeiv-enaoted statuteis}. It-is those starrites that establish the
parameters of the relevant ADEM permitting. None of those statutes authorize-ADEM
'tsdeveiop or ooilectdemographicdatawidi respeotto permitting aetiwiiée Nerdoarry
of those statutes enable ADEM to require a pennil applicant to develop or ooilect soch
data in its stead. Even generalized slaiernents cfADEi‘vl's authority1 such as those
tour-id in the provisions of the Alabama Environmental Managemehtrhct ("EMA”), Ala.
Code §§ 22-22A-‘i through -’lfi. do not provide the authority to undertake or require
such demographic research eii'oris. Rather. those sections speak in general terms of
ADEivl promulgating ruies, regulations, and standards to ‘canv out the provisions and
intent of this chapter." See Ala. Code § aria-5(2). Absoluteiy no discussion elitists of .
any intention by the legislature that the AEMA prodde heightened environmental
protection or analvsls based on race or socioeconomic background. Rather, tide
legislatq clear intent was that ADEM provide equal protection to all citizens of the

The proposed regulations cannot survive this lack of a statutory basis. “if an
agency promulgates rules or sins outside its jurisdictional limits as established by the
enabling statute. the agency ls said to be'funotioning oitra vireo. . . . The provisions of a
statute will prevail in anv case in which there last conflict between the statute and a

'
state agency regulation." Kids” Club, inc. v. State Department otimen Resources.
are So. 2d 1W5, wail gala. l. App. EDGE] [Internal citations omitted). In the instant
case. ADEM would be acting in an ilegai uiira tires manner to promulgate a regulation
requiring the coil-action of such data.

If Petitioners' goal in seeking demographic information is to impose restrictions
on the location ofindustrtai facilities based solely on the surrounding communities' .sonic-economic states1 then their are asking ADEM to act well beyond the parametersof the department's regulatory authority. Given the loci: of statutoryr authority for suchefforts currently in place, the proper forum for such efforts is. of course, the tegisiature.Furthermore, if petitioners truly believe thatrtlIJEM is violating federal law anddiscriminating against minority communities with .respactto its pennititng decisions. thentheir are fuliv capable of tiling an environmental justice complaint with the EPA




